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Docket No. 95138 
Percy Wade, Petitioner , 


v. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Petitioner: 

For Respondent: E. M. Woolf, Esq., 

Docket Entries: 

1938 


Aug. 20—Petition received and filed. Taxpayer notified. 
(Fee paid) 

Aug. 20—Copy of petition served on General Counsel. 

Oct. 11—Answer filed by General Counsel. 

Oct. 11—Request for hearing in Washington, D. C., filed 
by General Counsel. 

Oct. 13—Notice issued placing proceeding on Washington, 
D. C., Calendar. Answer and request served. 


1939 


Apr. 14—Hearing set 6/1/39. 

June 1—Hearing had before Mr. Black on merits. Sub¬ 
mitted. 

June 12—Transcript of hearing of June 1, 1939 filed. 

July 27—Opinion promulgated—Eugene Black, Division 
15. Decision will be entered for the respon¬ 
dent. 

July 28—Decision entered—Eugene Black, Division 15. 

Oct. 24—Stipulation of venue filed. 

Oct. 24—Petition for review by U. S. Court of Appeals for 
District of Columbia, with assignments of er¬ 
ror filed by taxpayer. 

Oct. 24—Proof of service filed by taxpayer. 

Nov. 6—Statement of points filed by taxpayer with proof 
of service thereon. 

Nov. 7—Praecipe for record filed by taxpayer with proof 
of service and consent thereon. 
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2 Endorsed: United States Board of Tax Appeals 

Filed Aug 20 1938 

United States Board of Tax Appeals 
Docket No. 95138 
Percy Wade, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a re- 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency, 
Bureau symbols: IT :AD :R-213, Account No. NI-1967, 
dated June 29, 1938, and as a basis of his proceeding al¬ 
leges as follows: 

1. The petitioner is an individual with his residence at 
2709 24th Street, N. E., Washington, D. C. The return for 
the period here involved was filed with the Collector of 
Internal Revenue at Baltimore, Maryland. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit “A”) was mailed to the petitioner on 
June 29, 1938. 

3. The tax in controversy is income tax for the calendar 
year 1936 and in the amount of $38.32. 

4. The determination of tax set forth in the said notice 

of deficiency is based upon the following error: 

3 a) The Commissioner of Internal Revenue erred 

in his determination that petitioner was not entitled 
to a personal exemption of $2,500 as the head of a family 
within the meaning of Section 25(b)(1) of the Revenue Act 
of 1936 and Article 25-4 of Regulations 94. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

a) Forty-five years ago petitioner began to live with his 
cousin and his wife. He was then a young man. He con¬ 
tinued to live in their home for approximately ten years. 

b) One day about ten years after the time he began to 
live with his counsin and his wife, the former disappeared 
and has never returned nor has he been heard of since. 


PERCY WADE VS. GUY T. HELVERING. 


3 


c) Being deserted by her husband, petitioner’s cousin-in- 
law was then without means of support. Because of the 
moral obligation he felt toward her because of his cousin’s 
desertion of her, and because of his affection for her and 
his gratitude for her many kindnesses in the past, peti¬ 
tioner assumed the burden of supporting his cousin-in-law. 
He has maintained a home for her for 35 years—ever since 
the day of her husband’s desertion. He has cared for her 
every need. She is 75 years old and is entirely dependent 
upon this petitioner for her support. 

WHEREFORE, the petitioner prays that this Board may 
hear the proceeding and determine that 

a) Petitioner is the “head of a family,” and as such en¬ 
titled to a personal exemption of $2,500 in his income tax 
return; 

b) There is no deficiency in tax from this petitioner for 
the year 1936. 

Respectfully, 

PERCY WADE 
Petitioner 
2709 24th St., N. E., 
Washington, D. C. 

4 City of Washington, 

District of Columbia, ss. 

Percy Wade, being duly sworn, says that he is the peti¬ 
tioner above named; that he has read the foregoing peti¬ 
tion and is familiar with the statements contained therein, 
and that the statements contained therein are true. 


PERCY WADE 

Subscribed and sworn to before me this 19th day of 
August, 1938. 

ANNA A. HAMMOND, 
Notary Public. 

My Commission Expires June 1, 1943 




I 
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5 Exhibit “A” 

Treasury Department 
Internal Revenue Service 

June 29,1938. 

Registered. 

Office of Collector 
Dist. of Maryland 

Refer to 
IT :AD :R-213 
Account No. NI-1967. 

Mr. Percy Wade, 

2709 24th St., N. E., 

Washington, D. C. 

Sir: 

On June 18, 1938, you were notified of an apparent de¬ 
ficiency in your income tax for 1936 and advised of your 
privilege of filing a protest within 30 days from that date. 

The correct amount of the deficiency has been finally de¬ 
termined to be $38.32. (See attached explanatory state¬ 
ment). In accordance with the provisions of Section 272 
(a) of the Revenue Act of 1936, you are allowed ninety 
days (not counting Sunday or a legal holiday in the Dis¬ 
trict of Columbia as the ninetieth day), from the date on 
which this letter was mailed within which to file a petition 
with the United States Board of Tax Appeals for a rede¬ 
termination of the deficiency. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 90 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appealed and 
an assessment in accordance with the final decision on such 
appeal has been made, no claim in abatement in respect of 
any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the enclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Collector of Internal Revenue, Balti¬ 
more, Maryland. In the event you acquiesce in a part of 
the determination, the agreement should be executed with 
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respect to the items to which you agree. If you consent to 
the proposed assessment, notice and demand for payment 
will be sent and promptly upon receipt thereof you should 
forward the necessary remittance to this office. 

If you file an appeal with the United States Board of Tax 
Appeals at Washington, D. C., you should, under no cir¬ 
cumstances forward it through this office nor through the 
Bureau of Internal Revenue at Washington, D. C. Such 
appeal should be addressed to the United States Board of 
Tax Appeals, Internal Revenue Building, Washington, 
D. C. 

6 In accordance with Section 292 of the Revenue Act 

of 1936, the amount of the deficiency as set forth 
herein is subject to interest at the rate of 6 per cent per 
annum from the date prescribed for the payment of the tax 
(or, if the tax is paid in installments, from the date pre¬ 
scribed for the payment of the first installment) to the date 
the deficiency is assessed, or, in the case of a waiver under 
Section 272(d), to the thirtieth day after the filing of such 
waiver or to the date the deficiency is assessed, whichever 
is the earlier. 

Respectfully, 

GUY T. HELVERING 
Commissioner of Internal 
Revenue 

Bv: M. A. MAGRUDER 
Collector of Internal Rev¬ 
enue B 

Statement. 

Your letter of June 23 has been received and given due 
consideration. However, there is no change in the audit, 
which, in regard to personal exemption, was based on ad¬ 
vice received from the Commissioner’s office. 

A letter from the Bureau under date of June 8, 1938, 
states in part as follows: 

“You are advised that the Bureau has made no definite 
nor specific ruling with respect to the degree of relation¬ 
ship required in order that a taxpayer may qualify as head 
of a family within the definition given in the regulations. 
It is the opinion of this office, however, that a * cousin by 
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marriage’ is not such a person as is contemplated by the 
regulations as closely related by blood relationship, rela¬ 
tionship by marriage or adoption.’’ 

Therefore, tax in the amount of $38.32, plus interest, is 
properly due and pavable, as per our letter of June 18, 
1938. 

7 Endorsed: United States Board of Tax Appeals 

Filed Oct 111938 

Endorsed: Received Oct 11 1938 U. S. Board of Tax 
Appeals 

United States Board of Tax Appeals 
Docket No. 95138 
Percy Wade, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Answer 

The Commissioner of Internal Revenue, by his attorney, 
J. P. Wenchel, Chief Counsel, Bureau of Internal Revenue, 
for answer to the petition filed in the above-entitled pro¬ 
ceeding, admits and denies as follows: 

1. Admits the allegations contained in paragraph 1 of 
the petition. 

2. Admits the allegations contained in paragraph 2 of 
the petition. 

3. Admits that the taxes in controversy are income taxes 
for the taxable year 1936, but denies the remainder of para¬ 
graph 3 of the petition. 

4. a) Denies that the Commissioner erred as alleged in 
subparagraph a) of paragraph 4 of the petition. 

5. a), b), and c) Denies the allegations contained in sub- 
paragraphs a), b), and c) of paragraph 5 of the petition. 

6. Denies generally and specifically each and every alle¬ 
gation contained in the petition and not hereinbefore ad¬ 
mitted, qualified, or denied. 

8 WHEREFORE, it is prayed that the Board rede¬ 

termine the correct amount of the deficiency involved 
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in this proceeding to be equal to the amount determined by 
the Commissioner, namely, $38.32 for the taxable year 1936. 

(Signed) J. P. WENCHEL, 
Chief Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

E. M. WOOLF, 

Special Attorney, 

Bureau of Internal Revenue. 

9 United States Board of Tax Appeals 

Percy Wade, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 95138. Promulgated July 27, 1939. 

Head of a Family .—During the taxable year and for many 
years prior thereto petitioner, who is an unmarried person, 
supported and maintained in one household his second 
cousin by marriage, who kept house for him and was solely 
dependent upon him for support. Held, that petitioner was 
not the head of a family and is not entitled to the $2,500 
personal exemption granted to the head of a family by 
section 25 (b) (1), Revenue Act, 1936, and the regulations 
applicable thereto. 

PERCY WADE pro se. 

E. M. WOOLF, Esq., 
for the respondent. 

Opinion. 

Black: The Commissioner has determined a deficiency 
against petitioner for the year 1936 of $38.32. This defi¬ 
ciency arises because the Commissioner has determined 
that petitioner is not entitled to the $2,500 personal exemp¬ 
tion granted by section 25 (b) (1) of the Revenue Act of 
1936, but is entitled only to the $1,000 personal exemption 
accorded a single man, plus credit of $400 for one depen¬ 
dent under section 25 (b) (2) of the act. The petition as¬ 
signs this action of the Commissioner as error. 
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The facts are brief and we find them as follows: 

The petitioner, Percy Wade, is an unmarried man, with 
his residence at 2709 24th Street, X. E., Washington, D. C. 
For the calendar year 1936 he filed his income tax return 
with the collector of internal revenue at Baltimore, Mary¬ 
land, and on such return took credit for a personal exemp¬ 
tion of $2,500 as the head of a family. 

Something like forty years ago, petitioner began to live 
with a second cousin and his wife in a rented house in 
Washington, D. C. He was then a young man. He con¬ 
tinued to live in their home for a period of about ten years. 
One day his cousin disappeared and has never returned, 
nor has he been heard of since. Being deserted by her 
husband, the wife of petitioner’s second cousin was 
10 left without any means of support. Because of his 
gratitude to her for furnishing him a home while he 
was a young man and for her many kindnesses to him, peti¬ 
tioner assumed the burden of supporting her. He has main¬ 
tained a home for her ever since the day of her husband’s 
desertion, she keeping house for him. The lady, whose 
name was not disclosed at the hearing, is now 75 years of 
age and is still living with petitioner and is entirely de¬ 
pendent upon him for her support. She has no other rela¬ 
tives. 

Section 25 (b) (1) of the Revenue Act of 1936, which 
grants a $2,500 personal exemption to the head of a family, 
does not define “head of a family.” But article 25-4 of 
Regulations 94, Revenue Act of 1936, defines “head of a 
family” as follows: 

* * * A head of a family is an individual who actually 
supports and maintains in one household one or more in¬ 
dividuals who are closely connected with him by blood rela¬ 
tionship, relationship by marriage, or adoption, and whose 
right to exercise family control and provide for these de¬ 
pendent individuals is based upon some moral or legal 
obligation. # * 

A similar regulation has been approved by the Board, Al¬ 
fred E. Fuhlage, 32 B. T. A. 222; Mary H. Walton , 37 
B. T. A. 620. 

Three essentials are established by the above quoted 
regulation to entitle the taxpayer to the personal exemp¬ 
tion granted to the head of a family: 
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1. Dependence, accompanied by actual support. 

2. Maintenance of the home. 

3. Close relationship by blood, marriage, or adoption in 
order that the right of the taxpayer to exercise family con¬ 
trol and provide for such dependents shall be based upon 
some moral or legal obligation. 

The relationship of petitioner to the dependent in ques¬ 
tion was that of second cousin by marriage. We do not 
think this is the close connection by blood or marriage pre¬ 
scribed by the quoted regulation. Respondent in his de¬ 
termination of the deficiency has allowed petitioner the 
$400 credit permitted by section 25 (b) (2) for one depen¬ 
dent. We think that, under the facts disclosed by the 
evidence, this is all the credit petitioner is entitled to re¬ 
ceive under the applicable statute and we sustain the Com¬ 
missioner in his disallowance of $2,500 personal exemption 
as the head of a family. 

Reviewed by the Board. 

Decision will be entered for the respondent . 

(Seal) 

11 Endorsed: Entered Jul 28 1939 

United States Board of Tax Appeals 

Washington 
Docket No. 95138. 

Percy Wade, Petitioner , 
vs. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the determination of the Board, as set forth 
in its Opinion, promulgated July 27, 1939, it is 

ORDERED and DECIDED: That there is a deficiency 
in income tax of $38.32 for the year 1936. 

Enter: 

(Signed) EUGENE BLACK 
Member. 
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12 Endorsed: United States Board of Tax Appeals 
Filed Oct 24 1939 

United States Court of Appeals for the District of Columbia 
B. T. A. Docket No. 95,138 
Percy Wade, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
Stipulation of Venue 

IT IS HEREBY STIPULATED AND AGREED by and 
between the attorneys for the respective parties hereto 
that the decision of the Board of Tax Appeals in the above 
entitled matter made by opinion, entered on July 27, 1939, 
and the decision entered on July 28, 1939, may be reviewed 
by the Court of Appeals for the District of Columbia. 

Dated, Washington, D. C., October 24, 1939. 

RAYMOND E. GABLE 
Attorney for Petitioner 

SAMUEL 0. CLARK, JR. 
Assistant Attorney General, 
Attorney for Respondent. 

13 Endorsed: United States Board of Tax Appeals 
Filed Oct 24 1939 

United States Court of Appeals for the District of Columbia 
B. T. A. Docket No. 95,138 
Percy Wade, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review and Assignment of Errors 

To the Court of Appeals for the District of Columbia: 
Now comes the petitioner, Percy Wade, by his attorney, 
Raymond E. Gable, and respectfully shows: 
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1. The petitioner is an individual whose address is 2709- 
24th Street, N. E., Washington, D. C. 

2. This is a petition for review of a decision of the United 
States Board of Tax Appeals upon which the opinion was 
entered on July 27,1939, and the decision on July 28, 1939, 
deciding that there is a deficiency in income tax of $38.32 
for the year of 1936. 

3. The issue in controversy is whether petitioner is en¬ 
titled to a personal exemption of $2,500.00 as head of a 
family within the meaning of Section 25 (b) (1) of the 
Revenue Act of 1936 and-or Article 25-4 Regulation 94. 
The relationship of petitioner to the dependent was that 
of second cousin by marriage and the issue is whether the 
taxpayer is entitled to the personal exemption as head of a 
family by supporting a person of that degree of relation¬ 
ship, petitioner having been allowed the $400.00 credit un¬ 
der Section 25 (b) (2) for one dependent. 

4. The petitioner seeks a review of the Board’s said 
decision pursuant to Sections 1001-1003 of the Revenue 
Act of 1926, as amended by Section 1101 of the Revenue 

Act of 1932, and section 519 of the Revenue act of 
14 1934. By stipulation it was agreed that the decision 

of the Board might be reviewed by the Court of Ap¬ 
peals for the District of Columbia. 

5. The petitioner assigns as errors committed by the 
United States Board of Tax Appeals and intended to be 
argued as follows: 

(1) The Board erred in failing to allow petitioner a per¬ 
sonal exemption of $2,500.00 as the “head of a family” in 
his income tax return for 1936. 

(2) The Board erred in its conclusion that petitioner 
was not entitled to a personal exemption of $2,500.00 as the 
“head of a family” in his income tax return for 1936. 

(3) The Board erred in ordering and deciding that there 

is a deficiency in petitioner’s income tax of $38.32 for the 

vear 1936. 

•> 

(4) The Board erred in failing to order that there is no 
deficiencv in petitioner’s income tax liabilitv for the vear 
1936. 

Wherefore your petitioner prays that this Court may re¬ 
view the action of the United States Board of Tax Ap- 
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peals, and for such other and further relief as to the Court 
may seem just and proper. 

Dated Washington, D. C., October 24, 1939. 

RAYMOND E. GABLE 
Attorney for Petitioner . 
Bank of Commerce & Sav¬ 
ings Bldg., Washington, 
D. C. 

City of Washington 

District of Columbia ss: 

Raymond E. Gable being first duly sworn says that he 
is attorney of record for petitioner in the above- 
15 named cause: that as such attorney he is authorized 
to verify the foregoing petition for review; that he 
has read the said petition and is familiar with the state¬ 
ments contained therein; and that the statements made 
are true to the best of his knowledge, information and be¬ 
lief. 

RAYMOND E. GABLE 

Subscribed and sworn to before me this 24 day of Octo¬ 
ber, 1939. 

NEEDHAM C. TURNAGE 
(Sea!) Notary Public . D. C. 

1C Endorsed: I’nited States Board of Tax Appeals 
Filed Oct 24 1939 

United States Court of Appeals for the District of Columbia 
B. T. A. Docket No. 95,138 
Pkkcy Waok. Petitioner. 


vs. 

(’()M MISSION «•; I; OF IxTKKNAI. Rkvk.XCK. Pesyoudeut. 

Notice of Filmy Petition For perieu' and Assiyumeut of 

Errors 

To General Counsel, Bureau of Internal Revenue, 
Washington, D. C. 

Please take' notice that the petitioner on the 24th day of 
October, 1939. filed with the Clerk of the United States 
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Board of Tax Appeals at Washington, D. C-, a petition for 
review by the Court of Appeals for the District of Co¬ 
lumbia of the decision of the Board heretofore rendered in 
the above-entitled cause. A copy of the petition for re¬ 
view and the assignments of error as filed is hereto attached 
and served upon you. Dated this 24th day of October, 1939. 

Respectfully, 

RAYMOND E. GABLE 
Counsel for Petitioner , 

Bank of Commerce & Sav¬ 
ings Bldg., Washington, 
D. C. 

Personal service of the foregoing notice, together with 
a copy of the petition for review and assignments of error 
mentioned therein, is hereby acknowledged this 24th day of 
October, 1939. 

.7 P WENCHEL 

W 

Chief Counsel, Bureau of In¬ 
ternal Revenue, Washing¬ 
ton, D. C., 

Counsel for Respondent. 

17 Endorsed: United States Board of Tax Appeals 
Filed Nov (5 1939 

United States Court of Appeals for the District of Columbia 
B. T. A. Docket No. 95,138 
Percy Wade. Petitioner. 
vs. 

Commissioner ok Internal Revenue. Respondent. 

Statement of points Relied on 

To General Counsel, Bureau of Internal Revenue, 
Washington, D. C. 

Please take notice that the petitioner intends to rely 
on the following points on appeal: 

(1) The Board erred in failing to allow petitioner a per¬ 
sonal exemption of $2,500.00 as the “head of a family’’ in 
his income tax return for 1936. 


PE 1ICY wade vs. guy t. helvering. 

C>) Thu Board erred in its conclusion that petitioner 
J;L entitled ... a lK,rx......l exemption or #**»&»* the 

"head Of a family" i» hi- income lax return tor 
(li) Tile Board erred m ordering ami deciditi,- U . l 
is a deficiency in petitioner's in..ic lax ot lor ic 

'"'u/tIio Board om-il in failing 1° order that tlierc is 
no deficiency in petitioner's income tax liability tor tlio >«*> 

KAYMON'1) K. (1ABLK 
Counsel for Petition' r. 

Borsonal service of tin- Ibregoing Statement "/ 1 
Rolled on. is hereby acknowledged tins (,tb day ot Noxem- 

l,cr ' .1 [> WKNT’IIKL 

w 

i'hi(*i‘ ('oiniM‘1. Buruau of In¬ 
ternal Revenue. \\ ashinu 
ton* n* ^ •• 

Counsel f<>r H<-spnutlvvl. 

,s Undoes,-d: r.dlo.1 Stains Board of Tax Appeals 

Filed Xov 7 1D39 

United Statos Court of Appeals for tin* District of Columbia 
I‘>. T. A. Docket No. 95.1:1s 
Fkiiuy Wade. Petitioner. 


Commissions!! or Intkks.u. Rkvkxck. /•>. s/m,,./. »/• 

Praecipe For pceortl 

, r , 1 „. of the United States Board of Tax Appeals: 

' Yon will please prepare, transmit and deliver to the h-.-k 
of the United States Court ot Appeals tor tin- » • ^ [ 

Columbia, eopies duly vert,bed as correc o tl > - 

doem,tents and reeords in the ahoye-entltled e.l s ... m 

neetion with the Petition for review by the s."d l lUd 
States Court of Appeals for the District ot . olmnbm. he.,- 

tofore filed by the petitioner herein: 

1. Docket entries of the proceedings betoie tin Board. 

2. Pleading before the Board. 


1'ERCV WADE Vs. CI V T. HELVKIUXO. 


If) 


(a) Petition including annexed copy of deficiency 
letter. 

(I>) Answer. 

2. Opinion entered July 27. ldJib 

4. Deeision of the i’>oard entered July 28, ldJib 

•’>. Stijmlation of venue. 

(i. Petition for review and assignments of errors, lo- 
.U'ether with notice of filing and proof of service*. 

7. Statement of points. 

Id S. This praecipe. 

RAYMOND K. (jABLK 
All OVHCl) fui' I * <' / / / /1 > II r /' nil 
Hr r u n 

Service of a copy of tin* within praecipe is hereby 
acknowledged, and the same is consented to this 7lli day 
of November. Id Jib 

J P WKXCIIKL 

W 

('hief ('ounsel. Bureau of I n- 
ternai Revenue, Washing¬ 
ton. I ). ( '., 

(oni/srJ for / iV.v [ion/] <• a I. 

20 Piiited State Board of Tax Appeals 

Washington 

Pocket No. P.jlJS 

Pei.vy \\ m>e. Vrtiiund r. 
vs. 

( 'o.M M ISSIoNEi; Ol I XTEUXAI. ReVEXTE. Jfrs/tnu/irill. 

( '( i l l firill r 

1. P>. I). (iambic, clerk of the P. S. Board of Tax Appeals, 
do hereby certity that the fore.aoinu panes. 1 to lib inclu¬ 
sive. contain and are a true copy of tin* transcript of rec¬ 
ord. papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or ap 
peals) as above numbered and entitled. 
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In testimony whereof, I iiereunto set my hand and affix 
the seal of the I’nited States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 17th day of 


Nov. 1989. 


B DGAMBLE 



Clerk, Umtcd States Board 


of Tax Appeals. 


Endorsed on cover: No. 75.V) Wade, Petitioner, v. llel- 
vcring. United States Court of Appeals for the District 
of Columbia Filed Dec 4-1989 .Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 


October Term, 1939. 


No. 7555. 


PERCY WADE. 

Petitioner, 

vs. 

GUY T. HELVE RING, Commissioner of 
Internal Revenue, 
Respondent. 


BRIEF ON BEHALF OF PETITIONER. 


Jurisdiction. 

This is an appeal from a decision of the United 

States Board of Tax Appeals entered July 28, 1939 

(R-9) by which it was ordered and decided that there 

was a deficiency in income tax for the vear 1936. The 
•> * 

deficiency is claimed because petitioner was not allowed 
$2500 personal exemption as head of a family. The 
ease is brought to this Court by a petition for review 
filed October 24, 1939 (R-10), pursuant to Sections 
1001-1003 of the Revenue Act of 1926, c. 27, 44 Stat. 9, 
p. 109, Sec. 1272, Tit. 26, U. S. C., as amended by Sec¬ 
tion 1101 of the Revenue Act of 1932, c. 207, 47 Stat. 
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169, p. 286, and Section 519 of the Revenue Act of 1934, 
c. 277, 48 Stat. 680. By stipulation it was agreed that 
the decision of the Board might be reviewed by this 
.Court (R-10). 


Statement of the Case. 

The petitioner, Percy Wade, over forty years ago, 
when he was a young man of about 17 years began to 
live with his second cousin and wife in a rented house 
in Washington, D. C. He continued to live with them, 
as a member of their household, they treating him as 
though he was a. son, for about ten years when his 
cousin disappeared and has never returned nor been 
heard from since. She being deserted by her husband 
and left without any means of support and petitioner 
being her only relative by either consanguinity or af¬ 
finity, immediately assumed the burden of her support. 
She had no other source of income. From then until 
now, your petitioner has maintained a home in which 
both have lived from the date of desertion of the hus¬ 
band, covering a period of forty years as aforesaid, 
aind she is still living in the home of the petitioner. 
She is now seventy-seven years of age and entirely 
dependent upon petitioner for her support (R-8). They 
have never been separated from the time of his en¬ 
trance into the home as a boy of 17 years when they 
accepted him into the family circle and he became a 
member of the household. 

Petitioner was disallowed the $2500 personal exemp¬ 
tion as the head of a family but was allowed $400 
credit under section 25 (b) (2) for one dependent 
(R-9). 
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ARGUMENT. 

Issue One. 

Petitioner should have been allowed the personal 
exemption of $2500 as head of a family and the Board 
erred in ordering a deficiency of $38.32. 

Point One. 

Petitioner is entitled to the exemption of head of a 
family under section 25 (b) (1) of the Revenue Act of 
1936 and under Article 25-4 of Regulation 94, which 
attempts to define “head of a family”. 

Section 25 (b) (1) of the Revenue Act of 1936 is as 
follows: 

“Personal Exemption. • # * or in the case of the 
head of a family * * # a personal exemption of 
$2500. • • •” 


Article 25-4 of Regulation 94 is as follows: 

“* * * A head of a family is an individual who 
actually supports and maintains in one household 
one or more individuals who are closely connected 
with him by blood relationship, relationship by 
marriage, or adoption, and whose right to exercise 
family control and provide for these dependent in¬ 
dividuals is based upon some moral or legal ob¬ 
ligation. * * •” 


The Board cites three essentials to entitle the peti¬ 
tioner under the regulation to the exemption as head of 
a family (R-8, 9). “1. Dependence, accompanied by 
actual support.”’ “2. Maintenance of the home” 
(which are conceded in this case). “3. Close rela- 
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tionship by blood, marriage, or adoption in order that 
the right of the taxpayer to exercise family control and 
provide for such dependents shall be based upon some 
moral or legal obligation” (which is denied by the 
Board). 

In condensing the third essential, the Board has at¬ 
tempted to make “closely connected” refer to “rela¬ 
tionship by marriage, or adoption” as well as to “re¬ 
lationship by blood” while the regulation itself states 
“closely connected with him by blood relationship, 
relationship by marriage, or adoption.” The “closely 
connected” could only refer to “relationship by blood” 
and not to “relationship by marriage, or adoption”, 
the comma separating the two relationships. There 
is no such relationship as closely connected by adop¬ 
tion. 

Neither the Board of Tax Appeals nor any Appel¬ 
late Court has passed on this regulation relative to the 
closeness of relationship required to give the right 
to a taxpayer under a moral obligation to exercise fam¬ 
ily control. All cases that have disallowed the ex¬ 
emption as head of a family have been cases where 
there was either no dependency or where the depend¬ 
ent was an employee. Hannah D. Stratton, 5 B. T. A. 
1025, Chester F. Morrow, 9 B. T. A. 448, Louise Kings¬ 
ley, 11 B. T. A. 296, W. E. Massey, 14 B. T. A. 407, 51 
Fed. (2nd) 76, Louise C. Ball, 16 B. T. A. 785. 

The moral duty that was placed upon petitioner 
forty years ago and which he has borne these many 
years is not one which he could, as a good man, cast 
aside in a moment. No good man would say that he 
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could abandon his duty to this seventy-seven year old 
lady who mothered him in his youth and who was de¬ 
serted and left dependent in the household of which he 
was a member and where he had been taken care of 
when he needed care. She was a mother to him, though 
not a blood mother. His affection for her and the re¬ 
sponsibility of his moral obligation has caused him to 
head a family for her benefit from then until now, a 
period of forty years. It might be well to argue to this 
Court that if we had more persons who realized their 
moral obligation as has this appellant, that there 
would be little or no cause for public relief today. 
In our modern social life, these obligations are too 
often quickly forgotten but, in the case at bar, you find 
an appellant assuming a moral obligation imposed 
upon him and consistently and continuously carrying 
it for a period of two score years, even though the 
relationship is by affinity, yet it is the closest relation¬ 
ship which exists so far as this elderly lady having no 
relatives other than appellant is concerned. 

In this appeal, petitioner is the only relative that the 
dependent has and there is no person who has a closer 
connection by blood or marriage to her than petitioner. 
It would have been contrary to all morals for peti¬ 
tioner not to provide support for this dependent. De¬ 
pendent and her husband had taken petitioner into 
their household when he was a young man and when 
the husband deserted, petitioner supported her to the 
present time which is a period of over forty years. 
Petitioner as the only relative and in addition being in 
the relative position of a son, was morally bound to 
assume this obligation. Petitioner is the logical, nat¬ 
ural and only person to support this dependent who, 
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otherwise, would have been a public charge for all 
these years. 

There are no cases cited by the Board in support 
of their decision. The cases of Alfred E. Fuhlage, 32 
B. T. A. 222, 79 Fed. (2nd) 998 and Mary H. Walton, 
37 B. T. A. 620 are cited as approving a similar regula¬ 
tion (R-8). The Fuhlage case allowed the exemption 
as head of a family to a single man who was the sole 
support of his unmarried sister aged fifty-five whom 
he maintained in his household and who had no trade, 
occupation or income, while in the Walton case the 
exemption was denied to an aged mother because the 
dependent was an able bodied man of 43 years who 
was actually an employee. 

A daughter was classified as the head of a family 
who supported her dependent mother elsewhere than 
in her own home because she made insufficient money 
to defray joint expenses in the daughter’s home. 0. D. 
665, 3 C. B. 194, C. 0. H. Vol. 1,1939. 

Petitioner has fulfilled all requirements of the regu¬ 
lation to be the head of a family as he is an individual 
who actually supported and maintained in one house¬ 
hold an individual who is closely connected with him 
by relationship by marriage and whose right to ex¬ 
ercise family control is based upon a moral obliga¬ 
tion (R-8). 
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Point Two. 

Petitioner is entitled to the exemption of head of a 
family under Section 25 (b) (1) of the Revenue Act of 
1936, which statute does not define “head of a family”, 
and therefore, any regulation promulgated by the 
Commissioner of Internal Revenue which attempts 
to define “head of a family” must be reasonable and 
according to law, and the decision under such regula¬ 
tion must be in accordance with the particular facts 
in each individual case. 

Who is the Head of a Family under general law? 

There are many decisions answering this question 
under exemption statutes for ‘‘head of a family”, 
householder and homesteads which terms have much 
the same meaning. 

A family has been defined as “the collective body of 
persons living in one house and under one head or 
manager” (Webster’s Dictionary) and which must be 
of a permanent and domestic character and not one 
in which they abide temporarily together as strangers. 
Moyer v. Drummond, 32 S. C. 165, 10 S. E. 952; Race 
v. Oldridge, 90 Ill. 250,144 A. 391; Parsons v. Livings¬ 
ton, 11 Iowa 104; Arnold v. Waltz, 53 Iowa 706, 6 N. W. 
40. The general rule requires a mere moral obligation 
to support on the part of one person and a correspond¬ 
ing state of dependence on the part of the other. The 
need of a legal duty has been repudiated. In Race v. 
Aldridge, supra, the Court held that a widow was the 
head of a family where she had residing with her as one 
of her family and without wages, a friend and two 
female servants. In Cross v. Benson, 68 Kansas 495, a 
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grandparent was allowed the exemption for a minor 
child who was not adopted and for whom a decree of 
.Court had awarded custody to a living father. A 
widow who supported step-children and who was under 
no legal duty to support but did so because of the moral 
obligation was held the head of a family in Holloway 
v. Holloway, 86 Ga. 576, 12 S. E. 943. In Marble v. 
Marble, 304 HI. 229,136 N. E. 589, the Court held that 
a family meant brothers and sisters or next of kin, race 
or generation. 

No particular number of persons living together is 
required, except that there must be more than one. 
There may be a family and the head of a family where 
the debtor has residing with him those so connected 
with him by blood or “ties of residence and associa¬ 
tion as to become part and parcel of his household’’ 
and who have “no residence except that which they 
enjoy under his favor”, and to whom he is under a 
legal or moral duty to support. Moyer v. Drummond, 
supra. Nor is it necessary that the relation of husband 
and wife or parent and child exist to constitute a fam¬ 
ily as in Wade v. Jones, 20 Mo. 75, where an unmarried 
man supported his widowed sister and her four chil¬ 
dren and an unmarried person may be at the head of a 
family provided there is dependency as in Arnold v. 
Waltz, supra, where an unmarried woman provided 
for two children of a deceased sister and was allowed 
the exemption. 

Under a Workmen’s Compensation Act, it was held 
that a niece who was supported to a substantial de¬ 
gree by the deceased employee was a dependent wheth¬ 
er the relationship was by affinity or consanguinity. 
Armenti v. Ryan, 14 N. J. Misc. 525, 186 A. 517. 
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The tendency of the Courts has been to broaden the 
view as to who may be the head of a family. In Owens 
v. Altsheller, 263 Ky. 727, 93 S. W. (2nd) 844, decided 
in 1936, the Court said: 

“Originally the word ‘family’was used in a 
very restricted sense, but by gradual evolvement 
it has come to have a much broader and more com¬ 
prehensive meaning, and especially so in the in¬ 
terpretation and application of homestead and 
exemption laws. Within the meaning of such laws 
a mere aggregation of individuals occupying the 
same home is not alone sufficient, but there must 
be one whom the law designates or recognizes as 
the head of a family who by natural ties or by legal 
or moral obligations is under a duty to support 
others of the household.” 


The nearest to a review of the question in an in¬ 
come tax case was in Fuhlage v. Commissioner, supra , 
which was under a regulation similar to that in this 
appeal and held that a single man who was the sole 
support of his unmarried sister aged fifty-five whom 
he maintained in his household and who had no trade, 
occupation or income was entitled to the exemption of 
head of a family. 


The particular facts in this appeal show that peti¬ 
tioner was as a relative by affinity under the circum¬ 
stances of this case under a moral obligation to provide 
a home for the dependent which obligation he assumed 
and has maintained her in his home, he being the head 
thereof, for forty years last past, which constitutes 
the head of a family in the ordinary sense. 

RAYMOND E. GABLE, 

Bank of Commerce and Savings Building, 
Washington, D. C., 

Attorney for Petitioner. 



